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Trends – Employment 
Litigation

• Average cost for defending 
employment case in excess of 
$100,000

• Average employment plaintiff’s 
verdict $200,000 plus

• Jackson County juries generous

• Federal agency budgets up



Trends - Employment 
Litigation

• ADA litigation not exploding as 
expected

• RIFs during recession create age 
cases

• Tremendous uptick in FLSA cases

• Sexual harassment cases steady

• Non-competition litigation increasing

Non-Competition 
Agreements Enforceable

Mayer Hoffman McCann, P.C. v. 
Thomas Barton, et al. (8th Cir. Aug. 
11, 2010)

–“Valued clients” followed departing

–Liquidated damages based on gross 
revenue, not net profit

Bimbo Protects English Muffin

Bimbo Bakeries USA, Inc. v. Chris 
Botticella (3rd Cir. July 27, 2010)

–Doctrine of inevitable disclosure



Price Chart
1 day | 5 day | 3 mo. | 1 yr

| 5 yr

Sandoval v. ABM Industries, et al.
(8th Cir. August 2009)

• Court affirms “four-factor integrated 
enterprise” test for parent company 
liability to subsidiary employees

• Notice requirement - must establish 
employer knew or should have 
known of harassment and failed to 
take prompt remedial action

Questions?



Protecting Your Business 
Interests in the Age of 
Facebook and Linked In

Presented by: Julianne Story & Amy Fowler

Protecting Your Business 
Interests

• Non-Disclosure

• Non-Competition

• Non-Solicitation

–Customers

–Employees

Protectable Interests

• Customer Relationships

• Customer Lists

• Good Will

• Stability of the Workforce

• Trade Secrets



Protecting Your Interests in 
Missouri

• Covenants not-to-compete are 
allowed by statute.  Mo.Rev.Stat. §
431.202

• Covenant not-to-compete must be 
“reasonably necessary to protect the 
employer’s interests,… and 
reasonable as to time and 
geographic scope”

Protecting Your Interests in 
Missouri

• Enforceability depends on

–Subject matter of the restriction

–Purpose served by the restriction

–Situation of the parties

–Limitations of the restraint

–Specialization of the business involved

Protecting Your Interests in 
Missouri

• Subject Matter

–Stability of the employer’s workforce 
(“unfair competition”)

–Relationships with customers

–Customer contact information

–Trade secrets



Protecting Your Interests in 
Missouri

• Duration of the Restriction

–One year

–Special rule for secretarial/clerical 
employees

–Longer duration may be justified 
depending on employee’s position and 
the interest to be protected

Protecting Your Interests in 
Missouri

• Trade Secrets
–Missouri has adopted the Uniform Trade 
Secrets Act (UTSA), which defines a trade 
secret as any information that “derives 
independent economic value, actual or 
potential, from not being generally known 
and is the subject of efforts that are 
reasonable under the circumstances to 
maintain its secrecy”

Mo.Rev.Stat § 432.202

Protecting Your Interests in 
Missouri

• Trade Secrets

– Trade secrets are protectable even without an 
expressed written agreement, BUT

– Employer must take steps to maintain the 
confidentiality of information 

• The Missouri trade secret statute allows for 
legal and equitable relief in the event of 
“actual or threatened” misappropriation



Protecting Your Interests in 
Kansas

• Kansas does not have a statute 
addressing restrictive covenants

• Kansas Courts recognize restrictive 
covenants based on the common law

• “Ordinary competition” is not 
protectable

Protecting Your Interests in 
Kansas

• Kansas Courts consider four factors
–Restrictions must be reasonable as to 
time and geography

–Whether the restriction imposes an undue 
burden on the employee

–Whether the restrictive covenant might 
“injure the public”

–Extent to which the restriction is 
necessary to protect a legitimate interest 
of the employer

Protecting Your Interests in 
Kansas

• Trade Secrets

• Customer Contacts

• Customer Relationships



Protecting Your Interests in 
Kansas

• Trade Secrets
–Kansas recognizes the Uniform Trade 
Secrets Act (UTSA)  Kan.Stat.Ann. § 60-
3320, et seq.

–Kansas has recognized the following as 
trade secrets
• Scientific Data

• Sales and Marketing techniques

• Business Strategies

• Customer Information

Protecting Your Interests in 
Kansas

• Trade Secrets

BEWARE:  Kansas Courts will strike a 
non-disclosure covenant which is too 
general in the description of information 
sought to be protected.

Protecting Your Interests in 
Kansas

• Customer Contacts

–Customer contacts are legitimate 
interests that can be protected by a 
valid non-solicitation covenant

–Covenants can include clauses to 
protect all customer relationships, not 
just those the employer facilitated or 
cultivated



Protecting Your Interests in 
Kansas

• Customer Contacts

–In Kansas, even without an employment 
agreement, a former employee may 
never use a former employer’s 
confidential written customer list to 
pursue those customers

–A customer list may be given trade 
secret protection if it contains detailed 
confidential information

The Problem with Social 
Networking

• LinkedIn – 42 million members, 200 
countries, all Fortune 500 companies

• Facebook – 92 million members, all 
ages, all professional levels

• Twitter – 15 million accounts







The Problem with Social 
Networking

Problems presented by social 
networking sites are beginning to 
make their way through the courts

–Kelly Services v. Marzullo

–TekSystems v. Hammernick, et al.

–Hayes Specialists, Inc. v. Ions

Protecting Your Interests: 
What You Can Do

• Proactively draft restrictive 
covenants to encompass electronic 
communications including social 
media

• Take steps to maintain the 
confidentiality of information thought 
to be protected

Protecting Your Interests: 
What You Can Do

• Implement and enforce a blogging 
and social networking policy

• Monitor the social networking sites of 
current and former employees

• Upon learning of possible breach, 
take immediate measures to address 
the situation



Protecting Your Interests: 
What You Can Do

• Recognize the potential threat of 
seemingly harmless social media 
communications

Questions?

Furloughs, Part-Time 
and Layoffs:

Ensuring Your Cost-Cutting 
Steps Do Not Bankrupt Your 

Business

Presented by: Patrick M. Gavin



Economic Environment

• 2007 Deep Recession Begins

• Bedrock American companies go 
bankrupt

• Housing market collapses

• 401(k) deflation

Consider Cost-cutting 
Alternatives

• Hiring and overtime freezes

• Bonus or pay cuts for executives

• Voluntary reductions

• Unpaid vacation

• Job sharing

• Furloughs/layoffs

Legal Environment

• Department of Justice – Emphasis on 
enforcement post-2008

• 29 employment-related lawsuits in 
the first year

–19 USERRA

–10 Title VII



Legal Environment

Recent EEOC Charge history: 

• 2010 (projected) – 102,000

• 2009 (March) – 43,956

• 2008 – 95,402

• 2007 – 82,792

General Risks

Individual claim based on protected 
characteristic:
–Title VII Categories (race, sex, religion, 
color, etc.)

–Age

–Disability

–FMLA

–Whistleblower

–Military

Furlough

Fixed reduction in number of 
scheduled hours with corresponding 
pay reduction, e.g., one day off per 
week



Furlough

Furlough – Exception issues:

–Full week increments

–Use of paid time off in full day 
increments

–Reduced schedule on fixed basis

Furlough

Furlough

FLSA 2009 – 18

FLSA 2009 – 19

FLSA 2009 - 2 



Hidden Risks

Consequences on benefit plans of 
reduction in hours or number of 
employees (RIF)

–Potential “partial termination” rules 
triggered on 401(k) Plans 

–Group health/welfare benefit plans 
enrollment thresholds may terminate 
plan and force renegotiation

Class/Collective Actions

• More than 1 employee similarly 
situated

• Multimillion dollar settlement/verdict

• Applies to furloughs & RIFs

RIF Procedural Risks

–WARN Act

–OWBPA

–Benefits

–COBRA – subsidized or not? 



RIF Planning

• Economic justification

• Why alternatives are insufficient

• Decide number of positions

• Identify business units

• Check union contract or company 
layoff policies

RIF Planning
• Identify written selection criteria (not 
people)
–Seniority

–Position elimination

–Objective performance/production 
figures

–Objective skills, degrees, certifications

–Performance evaluations/discipline 
record

–Subjective factors/intangibles

Selection Tool

• Void of protected characteristics

• Uniform methodology



Beware of salesman humor:

“Today, I’m headed over to the job 
fair …….wanna get some fresh blood.  
I’m intern-shopping.  Um, youthanize 
this place.”

Decision-makers

• Identify who will make the decision

• Brief on RIF plan

• Train, especially notifiers

Reducing risks of selections

Independent review of selections:

–Human Resources 

–Legal department

–PEO/HR consultants

–Outside counsel

–Understand

• Benefit

• Privileges



Reducing risks of selections

–Patterns of selections (inexorable 
zero)

–Attendance

–Length of service

–Undocumented factors (rumors)

–Performance “bait and switch”

Reducing risks of selections

Statistical analysis – “let’s talk 
numbers”

–Decide how to handle to protect 
privileges

–Push back when there is statistical 
significance

Other Issues Before 
Implementing RIF

• Internal communications to 
remaining workforce

• Pre-paid job advertisements

• Transfers

• Point of contact for inquiries

• Press releases

• Rehire policy



Other Issues Before 
Implementing RIF

• Effect on those not selected for RIF

• Davis Wright Tremaine case: $1 
million sought by secretary who was 
not selected for RIF  - sued because 
increased work load caused her panic 
attacks. 

Severance

• Is it required by policy/practice?

• Paid in return for waiver/release

• Separate consideration (not WARN 
Act pay, accrued vacation, last pay 
check, etc.)

Releases

• Do you need one? 

• Ages of selections

• How many people?

–Individual under 40

– Individual 40(+)

–“Group exit”



Outdated Forms

Be concerned with reusing separation 
documents, particularly those 
created before September 1, 2008

The “fine print”- 40 and older 
common release requirements

• Must be “voluntary” and “knowing”

• Written in language average person could 
understand

• Cannot waive right to challenge release or 
future claim

• Must reference ADEA

• Must advise employee to go see attorney

• Time limits to consider (21)/revoke (7) 
apply (Buyer’s remorse)

The “fine print”- 40 and older 
group release

• Expanded consideration time limit 
(45 days) applies

• Must list all those in “decisional unit”

–Age

–Job title

• Eligibility factors



WARN Act

• 100 employees

• Plant closing

• Mass layoff

• 500 total employees

• 60 days notice to employee and to 
government entities/officials

WARN Act

When are termed employees leaving 
the work place? 

–Employees remaining but leaving later

–Employees leaving permanently

Implementing the Decision

• Check documentation

• Select location

• Develop points for notification

• Have schedule for next steps: 

–COBRA

–Benefits

–Reference letters



Questions?

Steps to Take Now

• Review policies regarding 
employment, not just RIF Plans

• Train managers NOW!

• Manage out all of the poor 
performers before RIF

• Understand changing costs/risks of 
legal requirements

• Get help along the way

Break



OFCCP Enforcement Priorities:
Is Your Organization at Risk?

Presented by:  Molly Kurt & Deena Jenab

OFCCP Budget and
New Organization

FY 2009 $ 84,172,000

FY 2010 $105,386,000

FY 2011 $113,433,000

• Director Shiu is a direct report to Secretary Solis

• Midwest Region: 77 new employees; 49 COs

• OFCCP hoping to expedite audits

OFCCP Strategic Goals

• Good jobs and fair compensation 

• “Narrow wage and income 
inequality”

• “Break down barriers to fair and 
diverse workplaces”



EO 11246

–Continued focus on hiring and comp

• Particular emphasis on entry-level 
applicants 

–More reviews of construction 
contractors/ARRA 

•OFCCP considering changes to regulations 
covering construction contractors 

Section 503 of
Rehabilitation Act

–Increased emphasis at OFCCP, including 
onsite audits

–Consult sample onsite checklist to 
prepare

–Review Employment Resource Referral 
Directory for outreach

–ANPR issued June 2010

•Giving consideration to setting numerical 
goals

VEVRAA

Increased emphasis, including onsite



EO 13496

Notice posting under EO 13496: 
organizing rights 

–Banks exempt

OFCCP Jurisdiction
OFCCP jurisdiction over more healthcare 
employers is looming

– Recipients of Medicare/Medicaid are exempt

– UPMC Braddock (2009): OFCCP has jurisdiction 
over hospitals providing care to government 
employees under HMO 

– Florida Hospital (pending): Does OFCCP have 
jurisdiction over recipients of Tricare 
reimbursements?   

• Stay tuned

Individual complaint 
investigations increasing; 

no longer sending all to EEOC



Pay Equity
• White House Task Force

–Includes EEOC, OFCCP and DOJ

• Women paid 77 cents for every $1 to 
men

• Not just blue collar jobs
• Female lawyers’ study
• Improve Interagency Coordination
• Collect data
• Educate employers on obligations and 

employees on rights
• Paycheck Fairness Act

Web Accessibility

• People with disabilities can’t equally 
access website/kiosk

• Actions

–Notice

–Physical accessibility

–Allow non-electronic applications

Systemic Discrimination

• OFCCP and EEOC 

• Background check lawsuits

• Paramount Staffing – EEOC settlement

– $585,000

– Favoring Hispanics over African-Americans

• Adverse impact analyses:  minority vs. 
minority; reverse discrimination



Questions?

Department of Labor 
Working Overtime:
The Agency’s New 

Enforcement Strategy

Presented by: Hillary Klein & Tony Costello

Secretary Solis’ Labor Dept.

• Pro-employee agenda

• DOL “back in the 
enforcement 
business”

• Hundreds of new 
investigators

• Need for new 
enforcement strategy



Plan/Prevent/Protect

The Secretary’s overview of the new 
enforcement strategy

Plan/Prevent/Protect

• Requires employers to develop plans 
and processes, and to designate 
people to achieve compliance

• Requires employers to implement 
plans and evaluate their effectiveness

• Creates great burden and expense 
for employers

Plan

• DOL analogizes compliance plans to 
affirmative action plans

• Regulations will require employers to 
create plans to identify and remedy 
violations of the law and other risks 
to workers



Plan (cont.)

• Employees will be given the 
opportunity to participate in the 
creation of the plans

• The plans are to be shared with 
employees

• Appears to invite employee 
administrative complaints and 
litigation

Prevent/Protect

• Regulations will require employers to 
implement each plan in a manner 
that actually prevents violations of 
the law

• Regulations will require employers to 
ensure that the objectives of each 
plan are met on a regular basis

Failure to Comply

• Failure to Plan/Prevent/Protect will 
itself be deemed a failure to comply 
with the law

• Employers may be subject to 
penalties even absent any 
substantive violation



Scope of 
Plan/Prevent/Protect

• Department-wide strategy

• Agencies already planning to propose 
regulatory and non-regulatory action 
in support of Plan/Prevent/Protect 
include: OFCCP, MSHA, OSHA, WHD

OSHA

• Injury and Illness Prevention 
Program

• Infectious Diseases

Injury and Illness 
Prevention Program

• Considered the “prototype” for the 
Plan/Prevent/Protect strategy

• Regulation will require employers to 
develop and implement process to 
address workplace safety and health 
hazards

• Current status



Infectious Diseases

• OSHA considering need to require 
employers to establish employee 
infection control program consistent 
with guidance from CDCP to protect 
employees from exposure to 
infectious diseases

• Would apply to healthcare workers 
and others in high risk environments

Infectious Diseases (cont.)
• Covered workplaces may include:

- emergency response

- correctional facilities

- homeless shelters

- drug treatment programs

- laboratories

• Current status

Wage & Hour Division 
(WHD)

• Records to be kept by employers 
under the Fair Labor Standards Act 
(FLSA)

• Misclassification settlements



FLSA Recordkeeping

The Secretary’s summary of the 
anticipated new requirements

FLSA Recordkeeping

• Inform employees how their pay is 
calculated

• Conduct classification analysis before 
exempting employee from coverage

• May apply to both classification of 
worker as independent contractor, 
and status as exempt employee 
based on job duties

FLSA Recordkeeping (cont.)

• Classification analysis to be shared 
with employee

• Analysis to be retained by employer 
and shared with DOL investigator 
upon request



Misclassification Settlements

• DOL to engage in company-wide 
enforcement and seek company-wide 
settlements (not facility-by-facility)

• Joint venture with Employee Benefits 
Security Administration (EBSA) to 
ensure employee benefits addressed in 
settlements concerning misclassification 
of employees as independent 
contractors

Continuing WHD Priorities

Targeted industries: 

–Construction

–Hotels

–Food service

–Home health care

–Low wage and non-English-speaking 
employees

Continuing WHD Priorities

Issues:

–Misclassification of employment 
relationship

–Payment on basis other than by the 
hour

–Calculating wages of tipped employees



Conclusion

The DOL describes its regulatory 
initiatives to date supporting 
Plan/Prevent/Protect as “The 
Beginning of a Broader Regulatory 
and Enforcement Strategy”

Conclusion

• To the extent possible, begin 
planning to Plan/Prevent/Protect

• Audit safety and other employment 
policies

• Review job classifications

• Design and implement compliance 
programs

Questions?



Preparing for Trial: 
Can Your Company Defend 
Itself Under the MHRA?

Presented by: Kimberly A. Jones & Paul F. Pautler

The Missouri Human Rights 
Act (MHRA):

Prohibited discrimination is “any 
unfair treatment based on race, 
color, religion, national origin, 
ancestry, sex, age as it relates to 
employment, disability, or familial 
status as it relates to housing.”

State ex rel. Diehl v. O'Malley,  
(Mo. en banc)

Right to jury trial



Daugherty v. City of Maryland 
Heights, 231 S.W.3d 814, 819 

(Mo. en banc)

Contributing factor

Hill v. Ford Motor Co. (Mo.)

No summary judgment

Individual liability

Common Case /
Trial Themes:



Plaintiffs were treated 
differently from similarly 

situated co-workers
In Holmes v. Zobrist, Danny Holmes claimed that he 
and a co-worker had engaged in the same alleged 
misconduct but they received vastly different 
disciplinary measures. (Pl.’s Third-Am. Pet. Damages, 
2008 WL 7795506 (Mo.Cir. Mar. 19, 2008))

In Brady v. The Curators of the University of Missouri, 
Brady had information and belief that the defendants 
eliminated the full time jobs of other older coaches 
because of their age. (Pl.’s Pet, 2004 WL 3545475 
(Mo.Cir. Feb. 26, 2004))

In Eickhoff v. Union Pacific R.R., Eickhoff was the only female 

foreman and gave multiple examples of how she was treated 

differently than her male counterparts and sexually harassed. 
(Pl.’s Pet. Damages, 2008 WL 7293835 (Mo.Cir. July 18, 

2008))

In Howard v. City of Kansas City, the panel with three 

Caucasian females was required to fill out additional 

background checks. (Pl.’s Am. Pet., 2007 WL 5136640 
(Mo.Cir. Sept. 4, 2007)).

Plaintiffs were treated 
differently from similarly 

situated co-workers

The defendants failed to 
investigate or to take 
investigations seriously

In Kendra Lynn v. TNT Logistics, Inc, Lynn 
convinced the jury that the company did not 
investigate, take statements, interview her, or 
follow up with her, and that there was no training 
on sexual harassment until June 2004.  2006 WL 
3071774 (Mo.Cir. Jan. 18, 2006)



In Hervey v. Missouri Dept. of Corr., Hervey complained 
to her HRO about the failure of her management team to 
accommodate her disability.  He agreed but pointed out 
that no one in the past had successfully sued the 
department but maybe she would prevail.  He then did 
not conduct an investigation.  Hervey also contends that 
when the department sent her to another doctor that the 
doctor provided a letter to the department full of factual 
errors about Hervey and her response to questions. 
(Pl.’s Pet. Damages, 2008 WL 7795530 (Mo.Cir. Nov. 4, 
2008)

The defendants failed to 
investigate or to take 
investigations seriously

The defendant engaged in 
retaliatory behavior toward 
plaintiff after complaints of 

discrimination
In Brady v. The Curators of the University of Missouri, 
Brady alleged that the defendants threatened to bring 
disciplinary action against him to the NCAA for 
improper practices, failed to provide him with NCAA 
manuals, failed to hold NCAA compliance meetings, 
and interfered with and undermined his efforts to 
recruit baseball players for his program.  Brady also 
contended that his reduction to part-time stemmed 
from previous complaints to the MCHR. (Pl.’s Pet, 
2004 WL 3545475 (Mo.Cir. Feb. 26, 2004))

In Eickhoff v. Union Pacific R.R., after Eickhoff 
reported harassment and intimidation to UPR’s main 
office, she was suspended and placed on probation.  
She was then coerced into signing a probation 
agreement. (Pl.’s Pet. Damages, 2008 WL 7293835 
(Mo.Cir. July 18, 2008))

In Hervey v. Missouri Dept. of Corr., Hervey alleged 
that her supervisor was demeaning and 
condescending and made her re-do work without 
instruction or training. (Pl.’s Pet. Damages, 2008 WL 
7795530 (Mo.Cir. Nov. 4, 2008)

The defendant engaged in 
retaliatory behavior toward 
plaintiff after complaints of 

discrimination



Defendants’ reasons for firing plaintiff 
were a pretext for discriminatory 

and/or retaliatory reasons
In Kendra Lynn v. TNT Logistics, Inc, the company 
alleged that she was fired for “no-call, no-show”
violations even though she claims that she had always 
called in when she missed work. 2006 WL 3071774 
(Mo.Cir. Jan. 18, 2006)

In Eickhoff v. Union Pacific R.R., Eickhoff was fired for 
behavior of employees she supervised while the 
company had sent her to work at another office.  In 
addition, the policy violation was regularly allowed by 
other foremen who were never disciplined. (Pl.’s Pet. 
Damages, 2008 WL 7293835 (Mo.Cir. July 18, 2008))

Defendants tried to intimidate 
employee into not filing or
withdrawing a complaint

In Holmes v. Zobrist, Danny Holmes had reported 
fellow officer misconduct to the Assistant 
Prosecuting Attorney.  (Pl.’s Third-Am. Pet. 
Damages, 2008 WL 7795506 (Mo.Cir. Mar. 19, 
2008))

In Eickhoff v. Union Pacific R.R., Eickhoff’s senior 
manager told her that if she took her complaints to an 
investigation, she would be demoted.  When Eickhoff 
complained to the Union, she was told that she would 
be testifying against a “union brother” and that she 
might be disciplined.  After calling the Union office, 
Eickhoff was told by the Senior Manager that she 
could only take one scheduled break while the male 
foremen were allowed to take at least three breaks 
whenever they wanted. (Pl.’s Pet. Damages, 2008 WL 
7293835 (Mo.Cir. July 18, 2008))

Defendants tried to intimidate 
employee into not filing or 
withdrawing a complaint



In Howard v. City of Kansas City, a councilman 
making hiring decisions called Mrs. Howard’s 
husband, who is also a judge, and told him that it 
was unlikely that the nominating committee 
would resend her nomination if she had a Charge 
of Discrimination on file.  Howard also alleges 
that her confidential personal information and 
information about her complaint were leaked by 
the council as retaliation. (Pl.’s Am. Pet., 2007 
WL 5136640 (Mo.Cir. Sept. 4, 2007))

Defendants tried to intimidate 
employee into not filing or 
withdrawing a complaint

Litigation Issues/Themes

Answer:

• Affirmative defenses must be 

supported by specific facts

• Prompt investigation

• Short time frame

• Motion to Strike/More Definite 

Statement

Litigation Issues/Themes

Discovery:

• Failure to Produce

• Failure to Preserve

- Electronic data (e-mails, text 
messages, cell phone records)

- Departing employee files 
(calendars, notes, electronic data)



Litigation Issues/Themes

Motions in Limine:

• Failure to mitigate defense

• Plaintiff’s prior employment 
records

• Plaintiff’s medical history

Litigation Issues/Themes
What does/does not resonate with the jury:

• Plaintiff misconduct does not matter

• A plaintiff who “quits” will not be 
precluded from recovering

• “Would of, could of, should of” – the 
manager will be second guessed 
regardless of the support for the decision

• Ultimately, the jury will be “judging” the 
employer.  Was the employer right?  Was 
it fair?  Does it make sense?  Could you 
have done something else?

Best Practices for Avoiding 
Multi-Million Dollar Verdicts

Consistency in Enforcement of policies

–Look at employees in similar positions

–How was the policy communicated

–Prior corrective actions of the decision 
maker

–Does the discipline appear “fair” under 
the circumstances?



Best Practices for Avoiding 
Multi-Million Dollar Verdicts
Take all complaints seriously/thoroughly 
investigate

– Meet with complainant

– Interview any witnesses/co-workers identified 
or in the vicinity who might know something

– Interview target

– Follow-up with complainant at conclusion

– Document investigation steps and outcome

Best Practices for Avoiding 
Multi-Million Dollar Verdicts

Ensure retaliation does not occur
–Follow-up with complainant/witnesses 
routinely

–Document (e.g. on calendar, e-mail, 
memo to file) substance of the 
encounter

–Consider transfer/reassignment (as long 
as not punitive)

Best Practices for Avoiding 
Multi-Million Dollar Verdicts

Document Preservation

–Send legal hold notice when you learn of 
the claim, e.g., demand letter, charge of 
discrimination



Best Practices for Avoiding 
Multi-Million Dollar Verdicts

Conduct Investigation Early

–Interviews (consider sworn 
statements)

–E-mail searches

–Gathering of documents

Best Practices for Avoiding 
Multi-Million Dollar Verdicts

Err on the side of producing 
documents and information in 
discovery

Best Practices for Avoiding 
Multi-Million Dollar Verdicts

Consider use of expert on job 
market in appropriate cases.



Best Practices for Avoiding 
Multi-Million Dollar Verdicts

Earlier Trial Dates are Better

–Witnesses available

–Memories are fresh

–Costs/fees contained

Questions?


